BERKELEY COUNTY PROBATE COURT

Keith W. Kornahrens, Probate Judge

PROCEDURES TO PROBATE AN ESTATE

**ALL TITLES MUST BE TAKEN OUT OF DECEDENT’S NAME BEFORE THE ESTATE IS CLOSED!!**

OPENING THE ESTATE

LAST WILL AND TESTAMENT


You must provide the Court with the ORIGINAL Last Will and Testament of the decedent, within 30 days after death.  If the person died without a Will this is known as intestate and you would indicate that on the application.

APPLICATION/PETITION


To begin informal administration of an estate, complete the Application/Petition (Blue form).  This form is to be filed in the Probate Court in the county where the decedent was a permanent resident, within 30 days after death.  No hearing is required for informal probate and/or informal appointment.


For formal probate of appointment, the services of an attorney are recommended.  This requires the filing of a Summons/Petition/filing fee of $150.00 and then service on the interested parties.  A hearing will then be set for presentation of testimony.


If a request for informal probate or appointment cannot be granted (because of certain legal requirements), we will so inform you.  You may then proceed formally.

PROOF OF DEATH



You need to furnish the court with a certified copy of a death certificate.

FEES


The fee to open the Estate is the statutory probate fee based upon the value of the Estate (see-attached schedule) and is due at the time the Informal Petition is submitted.  After you file the Inventory and Appraisement you will be billed for the balance, if any, resulting from the change, if any, in the value of the estate.

BOND


Bond is required for appointment as a Special Administrator, a Personal Representative of an intestate estate, non-resident Personal Representative unless bond is expressly excused in the Will and when a named Personal Representative is expressly required by the Will to post a bond.  Additionally, an interested party may demand bond

Bond may be waived:  (1) if the Personal Representative certifies by an affidavit (ask for form) that the gross estate value will be less than $20,000.00, assets are sufficient to pay all claims, and that the Personal Representative agrees to be personally liable to any interested party for any negligence or misconduct in the performance of his/her duties AND (2) if all known beneficiaries execute written statements (ask for form) that they agree to the bond being waived.

QUALIFICATION


Once all initial requirements are completed and filed (valid Will, copy of death certificate, completed Form #300PC, bond [if applicable], etc.).  Proper Order (s), Fiduciary Letters, and Certificates of Appointment will be issued by the Probate Court.  The Certificates of Appointment and Fiduciary Letters are proof of your authority to act on behalf of the estate, and will be necessary for transferring title to vehicles, collecting life insurance payable to the estate, etc.  In the event you need additional Certificates, certified copies can be obtained through our office at the additional cost of $0.50 each.  This indicates that the necessary steps have been taken to begin the administration of this estate.

NOTICE TO CREDITORS


The Personal Representative is required to publish the Notice to Creditors.  Publication is to be once a week for three (3) consecutive weeks.  Publication is in the Berkeley County newspaper you select, and the fee depends upon which newspaper is selected.  Creditors have eight (8) months from the date of first publication of this notice to file claims.  The newspaper will usually send to the Court an affidavit of Publication indicating on which dates the notice was published.

INFORMATION TO HEIRS AND DEVISEES AND PROOF OF DELIVERY


Within 30 days after your appointment you must give information of your appointment and the probate of the Will, if applicable, to all devisees and heirs.  The devisees are the persons named to inherit in the Will, and the heirs are those who would inherit had there been no Will.  You must return the Proof of Delivery to the Probate Court along with the original copy of the Information to Heirs and Devisees.  If you use a different manner of giving notice for different person, please indicate such on the Proof of Delivery.

INVENTORY AND APPRAISEMENT

Within 90 days after your appointment, you must file an Inventory and Appraisement with the Probate Court.  You are to list and value ALL properties owned by the decedent at date of death including jointly owned properties.  You may ask the Probate Court to authorize the employment of an appraiser if you feel they are necessary, but they are not required.  Take care to discover, list, and value all properties to avoid delays in closing this estate later.  In the event you cannot file the Inventory and Appraisement on the due date, please call the clerk that is assigned to your case to request an extension of time to complete form.  Upon receipt of the Inventory and Appraisement, a court cost will be calculated and a billing mailed to you.  NOTE:  If decedent owned a car, boat and motor, and a camper, etc., please be certain to transfer title of ownership before the estate is closed.

CLAIMS

Eight (8) months after the first publication of the Notice to Creditors has run the period for filing creditor’s claims expires.  If you have not already done so, proceed to pay all claims.  If the assets of the estate are insufficient to pay all claims in full, payment is to be made in the following priority:

A. Cost and expense of administration, including attorney fees and reasonable funeral expenses;

B. Reasonable and necessary medical and hospital expenses of the last illness of the decedent including compensation of persons attending him/her and medical assistance paid by Medicaid;

C. Debts and taxes with preference under federal law;

D. Debts and taxes with preference under other laws of this state, in order of their priority;

E. All other claims.

NOTE:  Distribution of assets prior to satisfying debts could result in the Personal Representative being liable for valid claims.
*Should you have further questions regarding creditor claims, you will need to speak with an attorney for assistance.
CLOSING DOCUMENTS

All closing documents listed below should be filed eight (8) months after the first publication of the Notice to Creditors (or, if this is a taxable estate, 90 days after receipt of South Carolina Tax Commission estate tax closing letter).

1. DEED OF DISTRIBUTION:
If there is real estate  (land, house, etc.) in the decedent’s name, a Deed of Distribution must be completed.  It is recommended that your attorney assist you with this particular duty.  The Deed of Distribution transfers the real properties from the decedent’s name to those who inherit.  It is suggested that this not be done until all the claims are received and it is determined that the real estate does not need to be sold to pay the debts of the estate.  After Deed of Distribution has been completed it needs to be filed with the Register of Deeds office at 1003 Highway 52, Moncks Corner, SC  29461, with their filing fee.  A copy of the Deed of Distribution after being recorded should be filed with this court.  Real estate in other counties will require the Deed of Distribution to be recorded in the Register of Deeds of that county.  Also, certified/exemplified copies of the Will, Application/Petition, Fiduciary Letters and the Inventory and appraisement need to be filed with the Probate Court in that county with a filing fee of $20.00.  There will be an issuing fee of $20.00 for the certified/exemplified copies, check to be made payable to Probate Court for Berkeley County.  The recorded Deed of Distribution should be given to the new owner of the real estate for his records and a copy filed with Probate Court.
2.   PROPOSAL OF DISTRIBUTION:  List all distributes, (persons that are receiving from the estate),

        and all monies or/and items each distributes receives.
3.   RECEIPT AND RELEASE:  List personal properties (monies and items) and have each beneficiary

sign in the present of a non-family witness.   

4. ACCOUNTING:  On the backside of the form list all monies that are received after date of death under Receipts and under Disbursements list all monies paid out, bring balance to a zero ($0.00) or negative amount.

5.  PETITION FOR SETTLEMENT:  Check the appropriate box, sign and have notarized.
6.  NOTICE OF RIGHT TO DEMAND HEARING:  If beneficiary did not check the box to waiver his or

her right to receive copies of the closing documents or the right to request a hearing on the Receipt and      Release form, the Personal Representative must send the Notice of Right to Demand Hearing form to all  beneficiaries with copies of the closing documents listed above.  The beneficiary will have 30 days after receiving the Notice of Right to Demand Hearing and copies of the closing documents to request a hearing. If the court does not receive a written request within the 30 days, the Personal Representative will proceed to closing the estate.  Creditors that have not been paid in full must receive a Notice of Right to Demand Hearing along with the closing documents.  A Proof of Delivery must be filed with the court showing that all beneficiaries and creditors have been sent the Notice of Right to Demand Hearing and closing documents.

GENERAL CONSIDERATIONS

BOOKS AND RECORDS

In order to keep proper books for the estate, it is suggested that you establish an estate account at the bank in which you will deposit all monies belonging to the Decedent at date of death.  All monies that are received after death and made payable to the estate, you will deposit in this account.  You pay all bills of the estate by check, by doing this; you will have a record of all receipts and distributions on hand when you prepare the final accounting.

FEDERAL IDENTIFICATION NUMBER

To open an Estate bank account, you will need an EIN number which may be attained from the IRS at: https://www.irs.gov/businesses/small-businesses-self-employed/apply-for-an-employer-identification-number-ein-online.
DEMAND FOR NOTICE

If, at any time during the administration of the estate, you receive a Demand for Notice you must comply with the demand and send a copy of whatever is demanded to the person indicated on the form.  Any time you file documents with the court, if a copy of the document has previously been demanded, you will be required to provide the court with a Proof of Delivery indicating what you served on whom.

FORMAL PETITION

If you or anyone else during the course of administration files a formal Petition requiring a hearing, it is highly recommended that an attorney be employed.  The court cannot advise on matters, which it must decide.  A recording fee of $150.00 must be filed with the petition.

ESTATE TAX MATTERS

South Carolina Tax waivers are obtained through the S C Tax Commission.  For estate tax purposes, an estate is considered taxable if the gross value is over $1,500,000.00 and there were no lifetime taxable transfers.  For more information, please call toll-free the South Carolina Bar Law Line-Taxes at Death 1-800-521-9788 ext. 161.  The filing of returns and/or payment of any South Carolina and Federal estate taxes or income taxes are the responsibility of the Personal Representative.  If income tax returns are expected, do not close estate until you have filed the returns and, if applicable, processed the income tax refund.

PROBATE CODE

See Title 62 Article 3 of the South Carolina Code for matters not included in these instructions.  Copy of this law is available for viewing at the Probate Court or at the public Library.

RULE TO SHOW CAUSE

If you do not complete the assigned tasks within the allotted time frame the court may issue a Rule to Show Cause to inquire into why the estate is not being administered in a timely manner.  If a hearing is held you may be required to pay the court cost of $150.00.  Court Administration monitors time constraints and we have to enforce them or grant an extension.

ASSET OWNERSHIP CONTROLS

PROBATE (WITH A WILL):







· Assets owned in one name                                                      

· Co-Tenancy Property

· Untitled personal property






NON-PROBATE:
· Right of Survivorship

· Held in Trust

· Contract controlled:

· Life insurance

· Joint bank accounts

· IRAs

· Other Retirement accounts

· Annuities

WITHOUT A WILL:
Assets Pass:  ½ to spouse and ½ to children (if no spouse, all to children; if no children, all to spouse)

Predeceased child’s issue takes share their parent would have taken.

If no spouse or children then to parents of deceased.

If no spouse, children, parents then to brothers and sisters of decedent.

INSTRUCTIONS FOR TRANSFERING AUTOMOBILES, ETC. OUT OF THE DECEASED PERSON’S NAME

After you have been appointed as PERSONAL REPRESENTATIVE through the Probate Court, you will need to go by the Auditor’s Office with the Title to the vehicle (make sure the back of the title is filled out) and get a Form 400.  Complete the Form 400, then the Auditor’s Office will refer you to the Treasurer’s Office to pay the taxes.  You will then go to the Highway Department with the following:

· CERTIFICATE OF APPOINTMENT

· TAX RECEIPT FROM TREASURER’S OFFICE

· PROOF OF INSURANCE

· TITLE TO THE VEHICLE

· FORM 400

NO BILL OF SALE IS NECESSARY IF TRANSFERRED AFTER JUNE 1998.

· SAME PROCEDURE TO TRANSFER MOBILE HOME TITLES

BOAT AND MOTOR:

South Carolina Department of Natural Resources 

217 Fort Johnson Road

James Island, SC  

843-953-9301

Website:  DNR.STATE.SC.US

HELP

If you need assistance please contact your assigned clerk.  the Court cannot, however, give you legal advice and you should contact an Attorney if necessary.

STATE OF SOUTH CAROLINA





IN THE PROBATE COURT

COUNTY OF BERKELEY          
DATE: _______________________
ESTATE OF:  ___________________________________________ FILE NO.:  ________________________________

PERSONAL REPRESENTATIVE (S):  _________________________________________________________________

PROBATE COURT FEE SCHEDULE

(A)  PROPERTY VALUATION LESS THAN $5,000.00




$25.00   $____________                          

(B)  $5,000.00 BUT LESS THAN $20,000.00





$45.00   $____________              

(C)  $20,000.00 BUT LESS THAN $60,000.00




     
$67.50   $____________

(D)  $60,000.00 BUT LESS THAN $100,000.00





$95.00   $____________                

(E) PROPERTY VALUATION OF $100,000.00 BUT

LESS THAN $600,000.00 - $95.00 PLUS

.0015 PERCENT OF THE PROPERTY VALUATION

BETWEEN $100,00.00 AND $600,000.00




                            $____________

(F) PROPERTY VALUATION OF $600,000.00 OR HIGHER AMOUNT

SET FORTH IN (E) ABOVE PLUS ¼ OF 1% OF THE PROPERTY

VALUATION ABOVE $600,000.00






              $____________

(G) FILING AFFIDAVIT FOR COLLECTION OF PERSONAL PROPERTY UNDER

SECTION 62-2-1202(A) THE FEE PURSUANT TO ITEM (A) ABOVE BASED 

UPON PROPERTY VALUATION SHOWN, PROVIDED THAT WHERE THE

PROPERTY VALUATION IS LESS THAN $100.00, THE FEE SHALL BE

ONE-HALF THE AMOUNT OTHERWISE PROVIDED.



              $____________

OTHER COSTS

FILING WILL FOR RECORD ONLY






$10.00   $____________                

CERTIFICATES OF APPOINTMENT




      

$    .50   $____________                         

RECORDING CERTIFIED ESTATE RECORDS FROM OTHER COUNTIES
                         
$20.00   $____________     

RECORDING EXEMPLIFICATIONS FROM OUT-OF-STATE


       
$20.00   $____________       

ISSUING EXEMPLIFIED/AUTHENTICATED COPY




$20.00   $____________                

APPOINTMENT OF SUCCESSOR/SUBSEQUENT P/R-TRUSTEE OR


SPECIAL OR TEMPORARY ADMINISTRATOR




$22.50   $____________                

APPROVAL OF SETTLEMENT ORDER (MINOR/INCOMPETENTS)

    
$25.00   $____________            

APPOINTMENT OF GUARDIAN AD LITEM




   
$  3.50   $____________             

MARRIAGE LICENSE FEE






      
$50.00   $____________          

CERTIFIED COPY OF MARRIAGE LICENSE




 
$  5.00   $____________               

REFORMING OR CORRECTING MARRIAGE RECORD




$  6.75   $____________                

FILING CONSERVATORSHIP ACCOUNTINGS





$10.00   $____________                

CERTIFIED COPY ESTATE RECORDS






$  5.00   $____________                

FILING DEMANDS FOR NOTICE





  
$  5.00   $____________              

CERTIFYING APPEAL RECORDS





     
$10.00   $____________           

FILING THE INITIAL PETITION IN ANY ACTION OR PROCEEDING OTHER

THAN ABOVE, SAME FEE AS CHARGED FOR FILING CIVIL ACTIONS IN

CIRCUIT COURT







            $150.00   $____________           











            TOTAL   $____________
 

_______________________________________








KEITH W. KORNAHRENS, JUDGE OF PROBATE
STATEMENT SENT TO:
______________________________


PLEASE RETURN PAYMENT TO:

______________________________


BERKELEY COUNTY PROBATE COURT

______________________________


300-B CALIFORNIA AVENUE








MONCKS CORNER, SC  29461




1

